
“Many have made a trade of
delusions and false miracles,
deceiving the stupid multitude.”

— Leonardo Da Vinci
I must begin by making an

admission clearly adverse to my
interests. I am a member of Da
Vinci’s “stupid multitude”. Indeed,
who am I to argue with Da Vinci?
Icarus notwithstanding, lest we

forget that the master designed
flying machines 500 years before
we mere mortals attempted to defy
gravity and soar like the birds. It
was Da Vinci who could write

backward and with both hands. It
was Da Vinci who gave us the sub-
lime Last Supper and, of course,
the ethereal visage of Ms. Del
Gioconda, a.k.a., the Mona Lisa.
No couch potato was good ol’
Leonardo and he was even a
lawyer’s son to boot!

So, do you think Leonardo
would have undertaken the design
Dues Machina, a.k.a. “case man-
agement”, for our legal system?
Would the man who could paint,
write, engineer, sculpt and design
like no other address his not incon-
siderable talents to so daunting a
task? Not on your life, Leonardo
was too smart to accept so foolish
a commission. He did, however,
hit upon what has become
obvious, viz., you say something
often enough or describe it in such
a way as to deceive, you may just
succeed. There are notable excep-
tions to this rule and Greenland
stands out as such a public rela-
tions fiasco.

Experience, being one of the
better teachers, has now left us
with over five years of “case man-
agement” in the Ottawa Family

Court and even longer on the civil
side. Like most theories/systems
/Deus Machina, one can find little
fault with the idea of case man-
aging the little dramas that end up
in the legal system. Experience,
however, teaches us that the
“promise” of case management
bears little, if any, resemblance to
the realities of case management.
Perchance the cynic in me thinks
that if you say something often
enough and long enough people
will come to accept it as “truth”.
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The “Practice Direction Con-

cerning Delays in the Civil Justice
System in Toronto Region”, or the
“Backlog Reduction Practice
Direction” is a three-year long
pilot project that started Dec. 31,
2004. 

There will be no more auto-
matic assignments to case man-
agement under Rule 77. (Windsor
has just changed its time limits
too, by requiring mediation to be
completed 90 days prior to the Set-
tlement Conference. Since the
Conference must be held 15
months from the filing of the first
defence, the mediation must take
place within one year after the
defence has been filed.)

Mandatory mediation in
Toronto is not gone, but when it
must take place has shifted.
Hence, the pig moves through the
python. The backlog may well
show up in about a year or a year
and a half from now, depending on
what type of case is involved.

Under the old system, manda-
tory mediation had to take place at
the front end of litigation – within

90 days of the filing of the
defence, or 150 days if the parties
agreed to the automatic 60-day
extension. No question that many
cases were not ready for media-
tion, and mediators and counsel
have addressed this in a variety of
ways, including starting, and
adjourning, the mediation to a later
date.

The Practice Direction provides
that parties are to conduct media-
tion at the “most effective” time.
Whatever that means to one party
will mean something else to the

other, since one party always bene-
fits from delay. 

The Practice Direction
addresses the refusal of a party to

co-operate in scheduling or
attending at a “timely” mediation
by requiring the party in a hurry to
get an order, which could result in
the case being assigned to case
management and an adverse costs
order. It will be interesting to see
on what basis one party will be
able to establish that a particular
stage in the litigation is the earliest
at which mediation is likely to be
effective, when the other doesn’t
agree. Sources who were present
at the consultations say that this is
unlikely to happen.

With or without agreement, a
mediation must occur not later
than 90 days after an action is set
down for trial, except for wrongful

dismissal cases and Rule 76 cases
(Simplified Procedure), where the
mediation must occur within 150
days after the close of pleadings.
This is at the back end of the litiga-
tion, after a lot of money has been
spent. 

If the parties don’t agree on a
mediator, the Practice Direction
provides that they may ask the
mediation co-ordinator to assign a
roster mediator, who is to conduct
the mediation within 90 days of
the appointment or such other
times as the parties agree, but no
later than 90 days of the action
having been set down for trial.
Although the term used “may”, the
common view is that the media-
tion co-ordinator will assign a
mediator if either party asks for
one. 

Assigned mediators must
accept the current fee structure but
mediators are not bound to the

tariff. Mediators will want to con-
tinue to have agreements that
ensure that neither they nor their
notes are compellable, since the

Practice Direction, just like the
Rule before it, doesn’t address this
issue. 

Lynn Bevan is a Toronto-based
lawyer, workplace investigator,
mediator, and co-founder of
ADRWeb.ca, a web-based data-
base that allows lawyers to search
for mediators and arbitrators by
their availability and case experi-
ence.
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“The Practice Direction provides that parties are to conduct mediation at
the ‘most effective’ time. Whatever that means to one party will mean

something else to the other, since one party always benefits from delay.”

Lynn Bevan looks at the “Practice Direction Concerning Delays in the Civil
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